UNLEASHING THE POWER
OF GENERATIVE ARTIFIGIAL
INTELLIGENGE:




@OpenAI

® GPT-4

In the 21st century, Artificial Intelligence (AI) has emerged as a pivotal force in
transforming industries and shaping how we understand, create, and protect intellectual
property (IP). Generative Al, in particular, is revolutionizing creative processes and
introducing new complexities into the realm of IP. As Al-generated works become more
prevalent, IP professionals and content creators are confronted with both challenges and
opportunities in the protection, enforcement, and monetization of IP rights. Navigating
this evolving landscape requires an understanding of the profound implications generative
Al has for IP law and the need for adaptive legal frameworks that can accommodate this
shift.

At the heart of these transformations lies the rapid rise of generative Al algorithms capable
of creating diverse forms of content—from images, text, and audio to complex simulations
and videos. These tools, exemplified by platforms like ChatGPT and Google Bard, stretch
the boundaries of traditional IP concepts, particularly in copyright and patent law. As Al-
generated works become more sophisticated, fundamental questions arise about the
authorship and ownership of these creations. Should an Al itself be credited as the author,
or should that recognition go to the human developer who designed the algorithm?
Moreover, how do we address the challenges of patenting inventions that Al systems may
generate, often without human intervention?

Copyright law, for instance, traditionally protects works of human authorship,
encompassing written content, artwork, music, and more. However, the unprecedented
capability of Al to independently produce works raises questions about who, or what,
should hold the copyright. Jurisdictions around the world have begun addressing this issue,
though opinions vary. In the United States, the Copyright Office has maintained that it will
not grant copyright to works created solely by Al. Conversely, the European Parliament
has explored the potential for granting Al-generated creations some form of legal status
for copyright protection, recognizing the need for regulatory evolution in response to Al’s
impact on creative industries.

Al-generated works are also prompting a reassessment of patent law. Traditionally, patents
are awarded to human inventors who contribute novel and non-obvious solutions to
technical challenges. When Al is involved in generating an invention, it blurs the lines of
inventorship. Should an Al-generated innovation qualify for patent protection, and if so,
who should be recognized as the inventor—the Al system itself, or the entity or individual
responsible for its creation and training? This question of inventorship highlights a broader
debate on whether Al should be given legal recognition as a creative entity. In addition,
the concept of obviousness in patent law poses a unique challenge, as Al systems can
analyze vast datasets and detect patterns that may elude human understanding.
Consequently, inventions that might seem obvious to an Al could be entirely non-obvious
to human inventors, creating potential hurdles in the patent examination process.

Beyond questions of authorship and inventorship, Al's transformative role in the creative
and technical realms has raised significant concerns about IP infringement. Generative Al



algorithms are typically trained on vast amounts of data, which may include copyrighted
works. If an Al model uses this material to produce derivative works, issues of copyright
infringement arise. This is exemplified by ongoing legal cases, such as the dispute between
Getty Images and Stability AL. Getty Images has alleged that Stability Al used copyrighted
images from their extensive library without permission to train its Al, raising pivotal
questions about the legal standards governing data usage for Al training. As AI’s potential
to infringe upon existing IP grows, these cases underscore the urgent need for updated
regulations and clear legal precedents on how Al algorithms can ethically and legally utilize
copyrighted content.

To address these complexities, IP enforcement mechanisms must evolve. First, effective
detection methods are essential to identify Al-generated works and distinguish them from
human-created content. Specialized tools can analyze the unique characteristics of Al-
generated works, enabling IP holders to pinpoint instances of infringement and gather
evidence for legal recourse. However, the question of liability in such cases remains
challenging. Al systems often involve multiple stakeholders, including developers,
operators, and users, complicating the process of determining responsibility. Legal
frameworks may need to expand to clearly delineate the roles and responsibilities of these
parties, ensuring accountability when IP rights are infringed.

Moreover, given the global nature of Al and its applications, international cooperation is
vital to enforcing IP rights effectively. Al-generated works can easily transcend national
borders, making cross-border collaboration essential. Harmonizing IP laws to account for
Al-generated works and fostering international enforcement frameworks can help create
consistent standards for protecting IP in this new technological landscape.

As IP law continues to adapt to the rapid advancements in Al, various proposals have
emerged for more effective governance. One approach suggests creating a unique category
of IP rights tailored specifically for Al-generated works, allowing for a nuanced
understanding of authorship, ownership, and usage rights. Others advocate for
incorporating attribution mechanisms within Al systems, ensuring that human developers
receive appropriate credit for their contributions to Al-generated creations. As Al
technology progresses, such solutions will be key in preserving the rights of both Al
systems and their human creators, fostering innovation within a legally and ethically sound
framework.

Ultimately, addressing the questions posed by Al-generated creative works requires a
proactive, multi-faceted strategy. Lawmakers, IP professionals, and industry stakeholders
must collaborate to establish clear guidelines that balance innovation with the protection
of IP rights. By adapting existing IP laws and creating new standards where necessary, we
can ensure that Al-driven innovation flourishes within an environment that respects and
safeguards the rights of all creators. As the intersection of Al and IP continues to evolve,
such frameworks will play a pivotal role in supporting both technological advancement and
the equitable distribution of its benefits.

The article is written by Mr. Ugochukwu Obi, Partner, ICT Law Practice Group,
Perchstone & Graeys, LP.
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