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[ | ‘ Mr. Johnson Lawson (“Johnson”) had been
— - . e 0“ employed as the chief legal adviser and subsequently

¥ . 60 appointed as company secretary of Greater Energy
\)B N Plc (“Greater Energy/company”). Through the

‘) years, Johnson received commendation from the

board of directors for the excellent discharge of his
@ duties as well as his hard work and commitment
D which had contributed immensely to the overall
success of the company.

Due to personal reasons, the managing
director/CEO resigned, necessitating the
appointment of a new managing director/CEO by the board. The new managing director/CEO was not
tond of Johnson and made this known on several occasions. On one of such occasions, he lashed out at
Johnson and alleged that Johnson has been leaking confidential information to the previous MD. On
multiple occasions, the new MD lashed out at Johnson and accused him of not being competent in front
of other junior staff, sometimes, demeaning his output and being overly critical of Johnson’s
contributions.

This continued for some time and made the workplace environment unbearable for Johnson, but he was
determined to prove his worth and impress the new MD. Despite his best efforts, Johnson received a
letter from Prisca Nkechi (“Prisca”), Director, Human Resources, informing Johnson that, by virtue of
his letter of employment, the MD reserved the right to transfer Johnson to any other department within
Greater Energy and pursuant to this, Johnson was transferred to the marketing department of the
company to achieve a target of 2400,000,000 (Four Hundred Million Naira) in sales by the end of the
year. This letter was given to Johnson towards the end of August but read 15 of July. Johnson’s benefits
remain unchanged.

Johnson was deeply aggrieved by the actions of the MD and the Human Resources Manager, resigned
his position as chief legal officer and company secretary of Greater Energy and instituted a legal action
against the company and the MD.

The above scenario shares similitude with the recent case of Mrs. Ikeade Aribaba V Lagos Building
Investment Company Plc and Mr. Tobiloba Lawal, Suit No.: NICN/LA/478/2020 whetre
judgement was delivered by Hon. Justice E.A. Oji, on July 4, 2023. In this case, the Court upheld the
submissions of the Claimant for constructive dismissal based on the evidence provided.




FACTS AND FINDINGS.

Mrs. Ikeade Aribaba (“Mrs. Ikeade) was employed as the Company Secretary of the Lagos Building
Investment Company Plc (LBIC) until her resignation on August 6, 2020. She was offered a contract of
employment with effect from January 16, 2017. She eventually became the substantive Company
Secretary from 20 November 2017 and was
issued a letter by the LBIC confirming the said
appointment. She continued to act as company
secretary until she was constrained by
circumstances leading her to tender her
resignation letter on 6 August 2020.

During her time as company secretary, Mrs.
Ikeade performed excellently, and the appraisal
documents presented to the court established she
was hard working and strongly committed to
LBIC’s vision. This also helped her maintain a
good working relation with staff and management
of LBIC and enabled her to be more productive
at her duties.

Upon the resumption of Mr. Tobilola Lawal (Mt. Lawal) as the MD/CEO of the LBIC, Mrs. Ikeade’s
smooth sailing at the company ended. Mr. Lawal for reasons unknown to Mrs. Ikeade, started to treat
her poorly. The court was presented with multiple situations where Mrs. Ikeade was treated with
suspicion, accused of sabotaging Mr. Lawal, undermined as the company secretary by Mr. Lawal, with
records of frequent issuance of frivolous queries etc.

On July 29, 2020, the Human Capital Officer (HCO) approached Mrs. Ikeade and served her with a
memorandum redeploying her to the marketing (Business Development) department with a target of
594,000,000 (Five Hundred and Ninety-Four Million Naira). The letter was backdated to July 1, 2020,
and upon receipt, she informed the HCO of the the retroactive date, but the HCO insisted that July 1,
2020, was the effective date.

Mrs. Ikeade considered the implication of the letter of redeployment and briefed her lawyers to demand
the immediate withdrawal of the letter of redeployment. Despite the receipt of the Mrs. Ikeade’s
solicitor’s letter, the company refused to comply with or respond to the demands contained therein. Upon
further consideration of her redeployment to a department with duties and responsibilities for which she
has little or no training for, and the retroactive effect of the letter of her deployment, led her to conclude
that she was marked to fail in the new position. Seeing the hopelessness of the situation and the
unfavourable environment that continued without any respite, she had no other option but to submit her
resignation.

It was the case of the company that it experienced severe economic challenges and carried out internal
reshuffling of its senior staff towards the fulfillment of its vision and financial obligations. The company
contended that Mrs. Ikeade’s role as a senior manager requires a high level of expertise and
professionalism and same is flexible enough to be moved as the needs of the company demands. The
company also informed the Court that as Mrs. Ikeade was deployed on an urgent rescue mission, she did
not wait for the resolution of the board of directors but immediately abandoned her work, stopped
attending office and thereafter resigned.




Upon careful examination of the facts before the Court, two issues were distilled for determination — the
redeployment of employees in statutory employment and issues on constructive dismissal. The Court
held that the redeployment of Mrs. Ikeade from her role of company secretary was unlawful, having not

conformed with the requirements provided under section 296 (now Section 333) of the Companies and
Allied Matters Act 2020.

On constructive dismissal, the Court reiterated the legal conditions required, and explained that a case of
constructive dismissal may arise where an employer creates such working conditions (or so changes the
terms of employment) that the affected employee has little or no choice but to resign. With careful regards
to the facts of the case, it was the finding of the court that, the various acts of bullying and harassment,
in addition to the deployment of Mrs. Ikeade to the marketing department without following due process,
which led to her involuntary resignation, to be satisfactory proof of constructive dismissal.

Having established both claims for constructive dismissal and unlawful redeployment, the Court ordered
that Mrs. Ikeade be reinstated and paid her salaries from the date she was constructively dismissed.

OUR COMMENTS

It is indisputable that employers have the
prerogative to transfer their employees from one
department to another, however, such a transfer
or redeployment must not be actuated by bad
faith or any improper or indirect motive and
must not involve a unilateral change in the terms
of employment to the detriment of the
employee.!

While there is no universally accepted definition
that fully encapsulates the term “constructive
dismissal,” some facts have a strong likelihood
for leading to a finding of constructive dismissal.

The courts have held some situations to amount
to constructive dismissal, such as, where there is a unilateral change of the employee’s duties,? reduction
of the employee’s salary or entitlements,? insisting that an employee should work where they are not
contractually required to work,* demoting an employee to the level of their subordinates, brandishing the
said employee as being corrupt® etc.

Likewise, for persons employed specifically for their technical competencies, a redeployment to a
different role, especially another technical one, would be difficult to justify under the umbrella of “the
needs of the company”. This is because such a redeployment or transfer would amount to a drastic change
in the employment terms and can easily be termed as demotion which can help sustain a claim for
constructive dismissal.

! Adesanya Adeyemi Joachim v. Union Registrars Limited, unreported decision of the National Industrial Court delivered by Hon.
Justice B. B. Kanyip, PHD on January 24, 2023

2 Coleman (DA) v. S&W Baldwin {1977] LRLR 342

3 Industrial Rubber Products v Gillion [1977] LRLR 389

# Curtails Northern Spinning v Sibson [1988] ICR 451

5 Miss Ebere Ukoji v Standard Alliance Life Insurance Co [2014] 47 NLLR (Pt.154) 531




Employers then invoke liability on themselves when they do not adhere to the statutory/contractual
provisions which regulates the employment relationship to the letter. In Imo Akpaneno v. Sinostar
International Nigeria Limited® the Court held that an employee can treat his employment as
constructively terminated if an employer acts contrary to the contract of employment. See also; Miss

Ebere Ukoji v. Standard Alliance Life Assurance Co Ltd [2014] 27 NLLR (Pt. 154) 531.

Similar to the contentions of the defendants in the discussed decision, it is possible for employers to
validly transfer employees acting in senior management roles and do so based on contingent financial
decisions. This could be because employees on senior management level, may not always be required to
possess technical skills but more of leadership skills with focus on oversight capacities. In any case,
employers must note that in redeployment of employees, due care must be given to the full gamut of the
employee’s training, experience, knowledge, and in some rare cases, interest. Where it can be established
that an employee, whether senior or not, is handicapped in performing roles designated to them, by virtue
of redeployment without any support or training, in performing such roles, a claim for constructive
dismissal, where the employee resigns, is likely to succeed.

Therefore, where employers conduct themselves in a matter, and with clear intention to create such
working condition that make life extremely difficult for an employee, to attempt to have the employee
resign rather than outright termination or dismissal, which led to the involuntary resignation of the
employee, such act by the employer will be deemed as a constructive discharge of the employee”.

In the case discussed above, while the established acts of bullying, harassment, humiliation, malice against
the claimant would pass the test of unfair labour practices, it certainly rose to the claim of constructive
dismissal when considered with the claimant’s redeployment and transfer to the marketing department, a
role she had no knowledge or training for.

In conclusion, in cases of constructive dismissal constructive dismissal, the court will look at the actions
of the employee to determine if the transfer is malafide and/or changes the nature of the employee’s
responsibilities to his detriment. The court then proceeds to consider the options available to the
employees, and would make a finding of constructive dismissal, where satisfied that resignation is the
only accessible option.
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