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WHY EMPLOYERS SHOULD NOT CONDONE UNLAWFUL —
ACTS PERPETRATED BY SENIOR EMPLOYEES ON JUNIOR ~ Perchstone & Graeys
EMPLOYEES | '
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 —— ‘ Mr. Emeka Okafor (“Emeka”) was employed by Vrozmex

Ll 0‘“ Technologies (“Vrozmex”) as an engineer. On a fateful day, Emeka
prepared to resume work with no premonition of the turbulent
experiences that awaited him. The work day began as usual and was
rather uneventful until he discovered a technical issue in the course
of work, which he reported to Mr. Jide Olawale (“Jide”), his
supervisor. To Emeka’s surprise, Jide rained abuses on him and
when Emeka tried to speak in his defence, Jide was further

infuriated, and physically assaulted him. Mr. Gbenga Kolawole,

who witnessed the entire incident, tried to appeal to Jide to cease
battermg Emeka but all his entreaties fell on deaf ears. Emeka was eventually able to escape Jide’s grasp after
suffering grievous bodily harm.

Emeka reported the incident to the Human Resource Officer (HR) of Vrozmex. A few days later, Emeka was
astounded to receive a query from HR, stating that Emeka was involved in fighting and insurbordination. In his
defence, Emeka explained that he was a victim of Jide’s rage and unprovoked attack. Emeka emphasized that he
did not retaliate, despite the violence unleashed on him. To Emeka’s greatest dismay, three days after submitting
his response to the query, he received a letter terminating his employment without notice or payment of salary
in lieu of notice, with Vrozmex citing gross misconduct on his part.

Emeka was deeply aggrieved and sought the services of the law firm of Resolve LLP for advice on his rights.

A similar scenario was considered in the recent case of Komwolafe Okunola Jobn v. Rutotech International Limited & 2
Ors, Suit No: NICN/ABJ/325/2019, the judgment of which was delivered by the National Industrial Court of
Nigeria (NICN), per Hon. Justice O.A. Obaseki-Osaghae, on August 9, 2022. In this case, the Court affirmed
the right of employees to be compensated for injuries sustained on account of assaults in the workplace, and to
be paid for work done on a prorated basis.

FACTS AND FINDINGS

Mr. Komolafe Okunola John (“John”) was employed by Rutotech International Limited (“Rutotech”) as a
Network Operations Centre Engineer. On August 28, 2017, while on duty at a client’s office in Abuja, John
discovered a fault and escalated the issue first to his supervisor, Mr. Kingsley Azekwoh (“Kingsley”), and
subsequently to some field engineers. At about 12 noon on the same day, the fault was rectified. During the




downtime occasioned by the fault, Kingsley began using vulgar
languages on John but John managed the situation by ignoring the
provocative utterances. Kingsley progressed to raining blows on
John and brutalized him, damaging John’s iPhone in the process.

John sent an email to the management of Rutotech reporting the
incident. On August 30, 2017, John went to the Federal Staff
Hospital, Gwarimpa, Abuja because of the severe pains he was
suffering. He was examined and found to have had multiple second
degree injuries, and was placed on analgesics and antibiotics; and

advised to see an ophthalmologist.

During work hours on September 8, 2017, John received a query by email signed by Ngozi Ofoedu, the Head
Admin/Human Resource Officer (HR) of Rutotech and was required to respond to same within 2 hours which
he did and reiterated what transpired on the August 29, 2017. Few minutes after John’s response to the query,
he received a letter of termination by email signed by Rutotech’s HR officer. Despite terminating John’s
employment without notice, John was not paid salary in lieu of notice, though contractually entitled to same, nor
was his salary for the month of September 2017 paid.

John made demands to Rutotech for payment of his entitlements to no avail. Aggrieved, John instituted an action
at the NICN seeking payment of his entitlements and compensation for injuries to his person and damage of his
property. At trial, Rutotech’s contention was that the due process of the law was followed before the termination
of John’s employment as the company could not condone John’s act of indiscipline, insubordination and fighting
in the premises of its client, which amounted to gross misconduct, and as such he was not entitled to any benefit
or entitlement. Rutotech admitted that John worked for eight days in September 2017 but alleged that he failed
to conclude the exit processes, which resulted in non-payment of his salary for the month of September 2017.
Kingsley did not file a defence.

The NICN, in finding for John, held that the termination of his employment by Rutotech was wrongful, as
Rutotech did not comply with the terms of his contract of employment regarding notice of termination or
payment of salary in lieu of notice. The Court declared that the acts of Kingsley to wit: punching, beating,
battering and brutalizing John in the face and body, resulting in injury to him was reckless and amounted to
degrading and inhumane acts.

The NICN also held that Rutotech, as John’s employer, owed him a duty of care in the course of carrying out
his duties and owed him a duty to provide medical care after he reported the assault, seeing that the assault and
brutalization occurred while John was performing the duty Rutotech assigned him in the company’s client’s
office. The Court also held that John had earned salary for the days he worked in September 2017 and same
cannot be withheld under the guise that he failed to conclude the exit processes. Hence, Rutotech was ordered
to prorate and pay John’s salary for the 8 days he worked in September 2017.




The Court however found for Rutotech on the issue of fair
hearing, holding that the issuance of the query and subsequent
response from John sufficed as fair hearing.

OUR COMMENTS

Rutotech’s undoing in this case, was its decision to shield
Kingsley from the proceedings. The allegation of assault was
mainly against Kingsley, yet Kingsley was not brought in to
give evidence in his defence or in Rutotech’s defence.
Employers do not employ staff for the purpose of assaulting

and injuring other staff, and since staff are agents of their
employers, the agency is limited to all those acts that staff are expressly instructed to carry out. Erring employees
are solely liable for their wrongs, except where the employer ratifies the wrongful acts expressly or impliedly. It
was therefore not a good strategy for Rutotech to have defended the unlawful acts of Kingsley by trying to change
the narrative, stating that John engaged in a fight against his superior, when in fact it was in evidence that John

was beaten and injured by the same superior.

Employers are sometimes wont to protect senior employees or more skilled employees over other less senior or
unskilled employees in events such as the one which occurred in the case under review. This should not be the
case, as same almost always leads to liability for the employers. In a decided case, the NICN found in favour of
an employee who was harassed by a superior employee given that the employer was held to have ratified that
superior employee’s wrongful acts by its inactions.! The best way for employers to avoid taking on avoidable
liabilities is to follow the due process of law in terminating employees and also ensure they fairly assess facts
during disciplinary proceedings so as not be seen to be unfairly favouring one employee over another.

When an employee has acted in a way that infringes the rights of another employee by acting outside the limits
of their employments, employers must immediately separate themselves from the unlawful actions and ensure
they are not seen to condone or ratify such acts. This way, the employee stands or falls on his/her own doing.

One surefire way to escape liability is to immediately ensure the assaulted/injured employee receives medical
care in fulfilment of the employer’s duty of care, seeing that the assault and injury occurred in the course of
work.?

1 See Cheick Ounedraogo v. Uber Technologies System Nigeria Limited, Suit No. NICN/LA/424/2020, the judgment of which was delivered by
the NICN, per Hon. Justice I.G. Nwencka, on May 13, 2022.
2 See St. Helens Colliery Co v. Hewitson [1924] AC 59 at 71; UAC (Nig) Ltd v. Joseph Orekyen (1961) 1 ALL NLR 719.
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