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INTRODUCTION 

Patricia Arinze had worked with 

Mendelez Engineering Services Limited, 

a top performing company in the 

Engineering Industry based in Lagos, 

Nigeria. In the course of her work, she 

was made the team lead of the cyber 

security department and became exposed 

to sensitive organizational data. As a 

result of the new appointment, she was 

made to sign a series of Non-Disclosure 

Agreements with the organization. Fully 

aware of the sensitive position she 

occupied, Patricia raised no issues about 

the change in documentation. She signed 

all the documents and returned them to the Human Resource manager within the allocated 

timeframe. Six months later in February 3, 2021, the organization experienced a serious breach 

in its trade secrets and all employees were mandated to undergo an extensive investigation. 

Patricia, and all members of the cyber security team were subjected to more rigorous testing 

and they submitted without hesitation. To her chagrin, she received no further communication 

from the management after the exercise and they continued their daily routine. However, 

before Close of Business (CoB) for the day, Patricia received a letter of suspension from the 

Human Resource manager, informing her to proceed immediately on an indefinite suspension 

without pay pending the conclusion of the investigation. Perplexed and utterly bewildered by 

this development, Patricia met the Human Resource Manager who refused to give any further 

explanation and only informed her to comply with the directive. Aggrieved and conscious of 

her innocence, Patricia has now filed an action at the National Industrial Court to seek 

damages for wrongful suspension and breach of conditions of employment. 

This case is analogous to the recent decision of the National Industrial Court of Nigeria 

(NICN), Mr. Emmanuel Okechukwu Opara v Appzone Limited NICN/LA/523/2020, 
judgement delivered by Honourable Justice A.N Ubaka on February 14, 2025 where the 

court considered the validity of the indefinite suspension of an employee without pay.  

 



FACTS AND FINDINGS 

Mr. Emmanuel Okechukwu Opara 

(“claimant”), rose through the ranks to 

become the Backend-Channels Product 

Chief Technology Officer in  Appzone 

Limited (“defendant”). During his service, 

Mr. Emmanuel served diligently from 

2014 to 2019 and was a part of the 

reform team assigned to address issues 

with the defendant’s electronic channel 

application. Sometime in December 

2019, there was a breach in one the 

client serviced back channels of the 

defendant that resulted in some financial 

loss for the defendant. Mr. Emmanuel 

and his team, upon instruction of the 

defendant, investigated the issue and 

reported their findings to the management of the defendant however,   the management of 

the defendant refused to act on their recommendations on the basis that this might expose 

the professional negligence of the defendant. Subsequently, Mr. Emmanuel and his team were 

invited for police questioning, but the police did not show up. However, they were subjected 

to a polygraph test by Halogen Security after being coerced into signing a consent form. Later 

the same day, Mr. Emmanuel and a member of the technical team were arrested by the police 

and subjected to further questioning regarding the security breach. As a result of the ordeal he 

experienced in the police custody, he filed a fundamental rights suit against the defendant 

however, before commencement of the action, he received a letter of suspension without pay 

on December 31, 2019. On January 27th, 2020, he received another letter extending his 

suspension for an initial one month period and indefinitely pending the outcome of the 

investigation.   

Aggrieved by this, Mr. Emmanuel tendered his resignation on February 6, 2020 and promptly 

brought an action at the National Industrial Court, Nigeria seeking declaratory reliefs and 

orders nullifying his suspension without payment of salary from the employment of the 

defendant, the validity of his resignation entitling him to his remunerations and salaries 

accrued during the period of his suspension, and other reliefs. The crux of the matter was 

whether his suspension without pay was valid under the labour laws and in compliance with 

the fundamental rights provisions.  

Mr. Emmanuel contended that his suspension was a breach of his conditions of service, and 

that he never committed nor queried regarding any of the allegations contained in the letters 

of suspension issued to him. Additionally, Mr. Emmanuel contended that his resignation from 

the defendants was engineered by the actions of the defendants and constitutes a constructive 



dismissal. Conversely, the defendants argued that Mr. Emmanuel’s resignation on February 6, 

2020 was not a constructive dismissal. The defendants contended that by Mr. Emmanuel’s 

position, he had access to the database from which the breach emanated and that he, alongside 

other line staff were suspended without pay pending conclusion of the investigation because 

they were considered a threat to the organization. The defendant further stated that the 

extension of Mr. Emmanuel’s extension was in compliance with the disciplinary procedure  in 

the defendant’s employee handbook.    

 

COMMENTARY 

The court ruled partly in favour of Mr. Emmanuel, declaring that his suspension without pay 

was wrongful and ordered the defendant to pay Mr. Emmanuel his salary due during 

suspension. According to the court, suspension of an employee is not an unusual procedure 

but one taken in order to facilitate an investigation, therefore an employee can hardly complain 

of not having been given a hearing; nor can he demand that the rules of natural justice should 

apply1. It emphasized that where the contract of employment itself has made clear provisions 

for a procedure to be followed in order to suspend an employee, such procedure has to be 

adhered to strictly. In reviewing the exhibits, the court found out that the defendant employee 

handbook made provisions for instant suspension with review for cases of gross misconduct 

and extreme gross misconduct. However, a holistic review of the handbook and evidence 

before the court revealed that the defendant had no provision for suspension without pay. 

The court held in Marshall v Midland Electric (1945) 1 All ER 653, that employers cannot 

suspend without pay where there is no express or contractual right to do so. In analyzing more 

comprehensively the issue of suspension without pay, it is important to note that where an 

employee is placed on suspension, he is placed on hold, he lives day by day in anticipation of 

either being recalled or being laid off. He is not at liberty to utilize his time elsewhere or as he 

desires until after closing hours2. On this basis, the court found that the suspension of Mr. 

Emmanuel without payment of salaries was a breach of the terms of employment and 

wrongful. The court acknowledged that the defendant as employer has the right to discipline 

Mr. Emmanuel but echoed the Supreme Court decision3 that the defendant had a duty to give 

him fair hearing.   

Suspension of an employee basically means putting the employee’s duties on hold such that 

an employee, until legally dismissed, must not do anything in the discharge of the duties which 

he is required to do towards his employer4. The Supreme Court in University of Calabar v 
Esiaga (199) 4 NLWR (Pt. 528) 719 SC stated that the word suspension means a temporary 

privation or deprivation, stoppage or cessation of or from the right or privileges of a person. 

The word carries or conveys a temporary or transient disciplinary procedure which keeps away 

                                                           
1 Shell Petroleum Development Co. v Lawson Tack (1998) 4 NWLR (pt. 545) 249 
2 Shell Petroleum Development Co. Nigeria Ltd v Emehuru (2007) 5 NWLR (pt. 1027) 347 
3 Zideeh v RSCSC (2007) LPELR-3544  
4 Boston Sea Fishing  C. v Ansell (1886-90) All ER 65 



the victim or person disciplined from his regular occupation or calling either for a fixed or 

terminal period or indefinitely. In Longe v First Bank of Nig. Plc (2010) 6 NWLR (Pt 1189) 
1  SC it was held that suspension is not a demotion of position and does not entail a diminution 

of the rights of the employee given him under the law. Essentially, suspension only operates 

to temporarily put the performance of the employee’s duties in abeyance pending the outcome 

of an internal disciplinary action or the final determination of a criminal prosecution against 

the employee.5  

Mr. Emmanuel’s case against Appzone perfectly mirrors this situation because the suspension 

letter issued to him stated that his suspension was to subsist pending the completion of the 

police investigation and a subsequent internal disciplinary process. Faced with a similar 

situation, the courts had further opportunity to analyse the issues of suspension without pay. 

in Globe Motors Holdings (Nig) Ltd v Oyewole (2022) LPELR-56856(CA). In this case 

the respondent (employee) was placed on indefinite suspension without pay, and his 

employment was never terminated by the appellant. In reviewing the evidence before it, the 

court held that the employee should be paid his arrears of salaries from 2007 till the date of 

judgment, and this decision was upheld by the Court of Appeal. There are a plethora of 

decisions on the issue of suspension without pay, and the courts have remained consistent int 

their view that it must be a part of the conditions of employment.   

During the period of suspension, even if it is for an indefinite period, an employee may not 

be paid salaries, where this is expressly stated in the parties’ terms and condition of 

employment6. While this remains a right to be exercised by employers, it is always advisable to 

comply with local and international best practices; such that there is no allegation of abuse of 

power. This is more pertinent because private employers, have a lot more discretion in relating 

with their employees. The rationale is that in suspending an employee without pay, the 

employer has taken it up upon itself to access its own damages for the employee’s misconduct 

at the sum which would be represented by the wages of the days the employee remains 

suspended7. Where this happens, the employees will always have the right to bring an action 

for breach of conditions of service.   This was perfectly captured in Mr. Ofioguma Kesiena 
v Lapo Microficnance Bank Ltd Suit No: NICN/BEN/03/2021, judgment delivered 
by Hon. Justice A.A. Adewemimo on January 20, 2025 where the court held that a person 

that was wrongfully suspended from work can seek redress in court, and claim his entitlements 

for the period he was wrongfully suspended.  

Essentially, suspension without pay is not a concept abhorred by the court, however, it must 

be a part of the employee’s conditions of service. Where not included in the employee’s terms 

of employment, such suspension will be considered wrong and a breach of contract. The 

decision in Mr. Emmanuel Okechukwu Opara v Appzone Ltd (supra) perfectly captures 

the court’s mindset towards suspension in itself, and suspension without pay. Even where the 

                                                           
5 Globe Motors Holdings (Nig) Ltd v Oyewole (2022) LPELR-56856(CA).  
6 Alloysius v Diamond Bank Plc (2015) 58 NLLR (Pt. 199) 92 @ 39 – 40  
7 Hanley v Pease & Partners Ltd (1915) 1KB 698, Marshall v Midland Electric (supra);  



suspension is done in accordance with the terms of contracts, it is important to ensure that 

there is no atom of unfairness. Suspension is always carried out pending an internal or external 

disciplinary investigation. For this reason, it is unfair to have such suspension subsisting 

indefinitely. It puts the employee on a pedestal and will ultimately transcend to unfair labour 

practices, since the employee is tied down, living from day to day without being able to take 

up another source of living. International best practices, particularly conventions of the 

International Labour Organization, provide that employees should have adequate opportunity 

for employment without discrimination8. The 1999 Constitution similarly provides that 

citizens should have, without discrimination, the opportunity to secure adequate means of 

livelihood and adequate opportunity to secure suitable employment9. Employers are therefore 

advised to streamline their processes in compliance with the tenets of the labour law.  
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