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Decades of breathtaking technological evolutions have produced complex structures that have
transformed/ disrupted the world of work. These innovations have introduced novel employment arrangements,
which are increasingly dynamic and somewhat independent; but at the same time present challenges, particularly
. . . “ - 39 « . 39 . . .

with respect to the categorization of “virtual” or “technology assisted” relationships. Admittedly, these age-old
arrangements had allowed principals avoid certain obligations such as pension contributions, insurance, gratuity,
amongst others. It is therefore not surprising that in the wake of modern awakening in different parts of the world,
workers, such as ridesharing drivers, have engaged in fierce judicial struggles to be ‘properly’ classified.

In December 2018, the National Industrial Court (NIC) was provided with an opportunity to determine the nature
of the relationship between Uber/Taxify and its drivers in the case of Oladapo Olatunji & Anor (Representing
themselves and other Uber and Taxify Drivers in Nigeria in a Class Action) V. Uber Technologies System Nigeria
Limited & 2 Ors.". In this case, the Claimants sought, amongst other things, for a declaration that all Uber/ Taxity
drivers were employees of Uber/ Taxify and as such, entitled to certain employee benefits. The case was dismissed,
largely as a result of the Claimant’s failure to provide sufficient facts and evidence to inform a substantive
determination by the Court. In the absence of a definite judicial pronouncement therefore, perhaps the Labour Act
will provide some guidance in defining the grey line the Uber drivers sought to draw; i.e., in view of the context of
their engagement structure, whether ‘Uber Drivers” would fall within the scope of a ‘worker’” under the Act.

NIGERIAN LAW

Section 91(1) of the Labour Act defines a ‘contract of employment’ as any agreement, whether oral or written,
express or implied, whereby one person agrees to employ another as a worker and that other person agrees to serve
the employer as a worker. It defines a ‘worker’ as “any person who has entered into or works under a contract with
an employer, whether the contract is for manual labour or clerical work or is expressed or implied or oral or written,
and whether it is a contract of service or a contract personally to execute any work or labour.” These definitions are
instructive; with respect to ridesharing services, linking both definitions together can be said to capture a driver
under the definition, being: “a person who has entered into or works under a contract with an employer, whether
the contract is...expressed or implied or oral or written, and whether it is a contract of service or a contract
personally to execure any work or labour”. This is in consideration of the fact that a contract of employment can
be oral or written, or express or implied.

In the Nigerian case of O]atunji Oladapo v. Uber , the Claimants contended that, sequel to their application to be
engaged as Uber/ Taxify drivers, they were screened and subsequently engaged subject to certain conditions (vehicle

! Discussed in more detail in our December 2018 Newsletter on Labour Law and Emerging Trends.
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standards and maintenance, charges per trip, code of conduct, speed limits, insurance, etc.). Thereafter, Uber/ Taxity
periodically assigned work to them for which they were paid weekly wages. Payments for trips were made directly
to Uber/ Taxify, who, in turn, paid the drivers after making certain deductions. Thus, the nature of relationship as
described by the drivers envisages an arrangement where they enter into a contract with Uber/Taxify to personally
execute the ‘work/Jabour’ of conveying passengers to predetermined locations, in exchange for weekly ‘wages’

Whilst Section 9I(1)(a) provides that the definition of a worker excludes any person employed otherwise than for
the purposes of the employer’s business; conversely, it suffices to say that a worker includes any person employed
for the purpose of the employer’s business. It may be argued therefore that the definition of a worker under Section
91I(T) is broad enough to accommodate the structure of ridesharing services as described above. This however begs
the question: can Uber be classified as a transport services company or an information services provider?

Assuming, without conceding, that Uber’s business can be classified as a transportation service company. It would
then be correct to argue that the drivers are engaged by Uber for the purpose of
its transportation services (the ‘employer’s business’). Having regard to the
definition of a ‘contract of employment”and ‘worker’under the Labour Act, as
well as the reality of the relationship between Uber/Taxify and its drivers, can
it then be said, further, that Uber/ Taxify drivers are employees rightly so, as
within the scope/definition of the Act? Whilst this remains for the Court to
decide, the current disposition of the NIC is that the nature of a relationship is
largely determined based on the principle of the primacy of facts
notwithstanding anything in a written contract. Consequently, in appropriate

circumstances, express contractual terms or a certain relationship
characterization may be ignored where same is inconsistent with the reality of the relationship vis a vis its intentions.

OTHER JURISDICTIONS

Whilst the NIC, for lack of sufficient evidence, was unable to make a pronouncement on the issues being considered,
the decision of the UK Employment Appeal Tribunal in UBER B.V v Aslam (albeit merely persuasive) is instructive
in this regard. In its Judgment, the Court held that there was indeed “a contract between Uber and the drivers
whereby the drivers personally undertook work for Uber as part of its business of providing transportation services

to passengers i the London area”; the UK Court of Appeal upheld the decision of the UK Employment Appeal

Tribunal (EAT), thereby confirming that Uber drivers are employees of Uber and not independent contractors.
The UK Court of Appeal held that the contract between Uber and its drivers did not reflect the reality of their
relationship; thus, upholding the EAT’s conclusion that a contract exists between Uber and the drivers as the drivers
personally undertook work for Uber as part of it’s business of providing transportation services to passengers.

Whilst in earlier cases, Uber has successfully contended that its drivers are independent contractors, such as in A
Razak & 2 Ors v. Uber Tedmo]ogflnc, where a Pennsylvania Federal Judge found that Uber limousine drivers are
independent contractors and not employees for the purposes of the Fair Labor Standards Act and similar
Pennsylvania state laws; and in Darrin E. McGillis vs. Department of Economic Opportunity; and Raster LLC,
d/b/a UBER, where a Florida appellate Court held that the Uber did not maintain the type of control to which a
traditional employee is subject and as such Uber drivers are independent contractors and not employees under
Florida Law, in a similar case/ arrangement, a California Supreme Court found otherwise.
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In the 2018 case of Dynamex Operations West, Inc. v. Superior Court of Los Angeles, the employer (Dynamex)
was held by the California Supreme Court to be wrong for attempting to classify its employees as independent
contractors. Dynamex had converted its employees to independent contractors under an arrangement where all its
drivers were required to provide their own vehicles and pay for all of their transportation expenses, vehicle
maintenance and insurance, etc. In its decision, the Supreme Court laid down 3 tests for determining if a person is
an independent contractor:

» Firstly; the worker must be free from the control and direction of the hiring entity in connection with the
performance of the work, both under the contract for the performance of the work and in fact;

> Secondly, it must be proved that the worker performs work that is outside the usual course of the hiring entity’s
business; and

> Finally, the worker must be customarily engaged in an independently established trade, occupation, or business
of the same nature as the work performed.

Bearing in mind the NIC’s strive for international best practice, evidenced in its judgements, decisions of foreign
courts such as in the Uber and Dynamex cases cannot be overlooked.

COMMENTS

The action of the Claimants in the Nigerian Uber case failed on two main grounds: the mode of commencement of
the action; and lack of sufficient facts and evidence upon which the Court could base its decision. Matters of this

nature usually contain disputed acts which can only be determined through plenary proceedings, entailing calling of
witness to tender material evidence and cross examination. However, in such a topical case, the Claimants failed to

provide sufficient facts and documentary evidence with which the Court could make an informed decision.

Despite these absences, the Court did state that, having regard to Sectron 91(1), the determination of the existence

of an employment relationship rests on whether it is “a contract of service (employee) or a contract personally to
ploy P pLOy P y

execute any work or labour (independent contractors)’. Relying on the Supreme Court’s decision in Shena Security

Co. Ltd v. Afropak (Nig.) Ltd & ors®, the below are highlighted parameters for determining this status:

a. If payments are made by way of “wages” or “salaries” this is indicative that the contract is one of service. If it
is a contract for service, the independent contractor gets his payment by way of “fees”. In like manner, where
payment is by way of commission only or on the completion of the
job, that indicates that the contract is for service.

b.  Where the employer supplies the tools and other caprtal equipment
there is a strong likelthood that the contract is that of employment
or of service. But where the person engaged has to ivest and
provide capital for the work to progress, then it is a contract for
service.

c. In a contract of service/employment, it is inconsistent for an
employer to delegate his duties under the contract. Thus, where a contract allows a person to delegate his
duties there under, it becomes a contract for service.

d.  Where the hours of work are not fixed 1t is not a contract of emplo }/ment/ of service.

2[2008] 4 — 5 SC (Pe. IT) 117
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e. It is not fatal to the existence of a contract of employment/of service that the work 1s not carried out on the
employer’s premises. However, a contract which allows the work to be carried on outside the employer’s
premises 1s more likely to be a contract for service.

£ Where an office accommodation and a secretary are provided by the employer, it s a contract of service/of
employment.

The UK Courts have however highlighted an additional factor for consideration, implied
by some of the above points: the issue of ‘control” This makes it even more pertinent for
parties to clearly classify and properly categorize employment relationships, especially
where same is technology-assisted. The parties must clearly define their relationship and
establish their respective status from the beginning, and even as the need arises in the
tuture. This is particularly in view of the unique employment arrangements today in the
face of evolving technology.

While it behoves on parties to clearly define their relationship, it is important to note
that, should the Court opine that the written terms of a contract defined by the parties
does not reflect the reality of the relationship, or the arrangement is viewed by the Court

as ambiguous or purporting to conceal the true employer, the Court may, in its discretion,
disregard the written contract and determine the relationship of the parties based on the
=

facts and evidence before it. This is a definite point to be borne in mind onward.

Take, for instance, the action before the court in the Uber case; whilst there appeared to be an arrangement between
the parties on an independent contractorbasis, the court was ultimately approached to determine whether the drivers
of Uber, Taxify etc. transport delivery system were indeed independent contractors, or in actual fact direct
employees; it is noted that the Court could not deal decisively with these issues as a result of a lack of evidence,
and/or the case not being properly brought before it. That said, it is hoped that, should the next opportunity present
itself, there will be robust advocacy to enable the Court define these issues even more clearly, which may also help
in answering a number of related/ ancillary questions, while providing clear-cut direction with respect to the unique
employment arrangements of today, created/ developing in the face of evolving technology.
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