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Darlington Ezechukwu, a highly sought-after
financial analyst from Zuu Republic, recently
concluded a two-year MBA program at the
prestigious University of Deels. Upon his
return to Zuu Republic in November 2016, he
secured a position as the Chief Technical &
Financial Analyst at Kappa Bank Limited (the
“Company”), a prominent commercial bank
in Zuu Republic. The opportunity followed a
rigorous  selection  process  involving
interviews with the finance and technical
teams and various directors.

Upon resumption in December, Datrlington was directed to submit his original credentials to
the HR department. Believing this to be a standard onboarding procedure for companies to
verify the credentials of new employees, he complied without giving it a second thought. As
part of his responsibilities, Darlington worked with multiple departments to ensure that the
departments meet the business and financial goals set by the company, especially the recovery
of overdue loans of customers. Darlington, as part of his employment package, chose to own
a car, and consequently, utilized the car loan option to the tune of 210,000,000 (Ten Million
Naira), repayable over 12 months.

In June 2017, eight months into his employment, Darlington secured a scholarship for a PhD
program in Business Administration at the University of Xonord. The university required his
credentials to complete the admission process and confirm the scholarship within three days.
Realizing that his certificates were still in the possession of the HR department, Darlington
requested the release of his certificates, only to be informed that the documents would only
be returned upon completion of the car loan repayment, recovery of overdue debts and
termination of his employment, as they served as collateral for his job.

Darlington was shocked to hear this and informed the Company that he had in fact been
effectively carrying out his duties since he was employed without complaints, and the recovery
of customers’ loans were not a situation he created or mismanaged. Darlington was willing to
complete repayment of the car loan immediately and pleaded for the prompt release of his




documents to meet the scholarship deadline. The company rejected his plea. Consequently, he
lost the admission and the accompanying scholarship.

Aggrieved by the company’s actions, Darlington sought legal advice and, following
consultations with his lawyers, he decided to escalate his complaints to the Zuu Industrial
Court to seek redress.

The facts above are similar to the dispute that arose in a recent decision of the National
Industrial Court (NICN). On June 16, 2023, the NICN per Hon. Justice R.B Haastrup, entered
judgement in Franca Ori v Hasal Microfinance Bank Limited., Suit No:
NICN/ABJ/19/2023. 1n this case, the Court considered among other issues, the act of
employers and their right, if any, to withhold the certificate/credentials of employees as
security for employment.

FACTS AND FINDINGS

Mrs. Orji served at Hasal Microfinance
Bank from 2008 wuntil her voluntary
resignation in April 2018, holding the
position of Regional Manager. One of Mrts.
Orji’s complaints was the bank’s retention
of her credentials, specifically her
“Notification of Result” from Delta State
University, as collateral for bad customer
loans.

While overseeing certain  customer
accounts and loan disbursements as
Regional Manager, Mrs. Orji was later
transferred from the Nyanya branch,
absolving her of direct oversight on loans
that eventually became overdue, totaling #1,260,000.00 (One Million Two Hundred and Sixty
Thousand Naira Only). She argued that the bank, after her transfer, failed to pursue loan
repayment, and she was never questioned about the defaults, rendering the submission of her
credentials as collateral, unnecessary. Mrs. Oftji also referenced a prior incident in 2013 where
she had deposited her Notification of Result as security for a car loan worth #1,500,000.00,
noting delays in the transfer of ownership despite timely repayment.

After careful consideration, the Court found that Mrs. Orji’s deposit of her credentials was in
fact for the bad loans of customers, which had now been converted to a loan facility for which
she was expected to repay. The court held that the appropriation of customer debt and using
the same as grounds for not releasing the credentials, was wrongful.




In summary, the court ruled in favor of Mrs. Orji and held that the withholding of her
credentials by the Bank was unfair and unlawful. The court also criticized the Bank for failing
to conduct a proper investigation into the bad loans and failing to offer Mrs. Orji, the chance
to explain same if her actions had contributed to same.

COMMENTARY

Over time, employment and labour
jurisprudence  has  evolved in
addressing the changing landscape of
wotk in the modern wotld. The
current trend of employment and
labour law now seeks to safeguard
employees from potential employer
dominance and capitalist tendencies
while balancing same against the
business interests of the employer.

This mandate led to the curation of
international  labour standards -
established guidelines and principles
formulated and overseen by the
International Labour Organization (ILO) - for promoting fairness and equity in employment
relationships. These standards have informed what is now classified as unfair labour practices,
which are mostly actions that runs afoul of these labour standards. While the degree of
application varies among different member states to the ILLO, Nigeria, by its Constitution and
the jurisdiction of Nigerian Industrial Court of Nigeria (NICN), recognizes these labour
standards and allows for the consideration and determination of issues of unfair labour
practices in the Nigerian world of work.

The facts discussed above highlights one of these unfair labour practices committed by
employers - withholding original credentials/certificates of employees as security for
employment. Mostly, this serves as a restraint or coercion of employees by the employer in
the exercise of their employment rights. It is pertinent to note that this is quite different from
verification of employee documentation, which simply allows for employers to confirm the
identity and the qualifications of their prospective employees and returning same to the
employees upon confirmation of provided information.

Withholding employee certificates, as an unfair labour practice, would include retaining
original credentials of the employee and upon demand by the employee, refusing to release it,
until certain conditions set out by the employer, usually without justification, are met. This
practice would clearly mean that the employee is compelled to either continue with the
employment, compile with the conditions, or resign their employment without getting their
credentials.




This practice is not uncommon in Nigeria. In fact, Nigerian employers, notably in the medical
and pharmaceutical industries are notorious for withholding original credentials and
certificates of their employees as a form of guarantee and security/collateral for employment
or diligent and loyal service. The National Industrial Court has dealt with situations of
withholding certificates and credentials and have held these practices to be unjust and unfair.
In Adedeji Adebayo v. Superior Pharmaceutical Ltd! the NICN held that the action of
the defendant in imputing a condition in the contract of employment that violates the
claimant’s rights to his personal property i.e., his credentials and certificates is improper and
odious. The court further held that the use of employee’s voluntary consent by the employer
as a justification for withholding the employee’s credentials, even when it’s for recovery of
debt, is unconscionable and unfair. The NICN further held in Pharm. Obateru Olufemi
Abidemi v. Fidson Healthcare Plc? that the right of the claimant to his credentials is
immutable and cannot be taken away from him especially after the employment relationship

has ceased.

Withholding an employee’s credentials, even when there is debt owed to the employer, will in
many instances’ be a case of the employer utilizing self-help to recover outstanding loans and
is likely to be considered a breach of the right of the employee to his personal property -
provided for and protected under section 44 of the Constitution of the Federal Republic of
Nigeria 1999. Even when the certificates are indeed collateral for for employee loans, the
NICN’s position on this practice does not change as the employee is placed in a worse
bargaining position that he ever was if he defaults and cannot retrieve his
certificates/credentials. In such a situation, the employee’s livelihood may be setiously
threatened. The NICN therefore held in Seagreen Pharmaceuticals v. Adaji Gabriel* that
withholding employee certificates for any reason, is unlawful, oppressive, and unconscionable.

Clearly, the NICN, in line with international best practices, has taken a strong position on
issue of withholding employee’s originals certificates/credentials and other decisions of the
Court are likely to follow in this regard by continuing to find such acts unlawful. Employers
therefore have a responsibility to avoid such practices and immediately change such policies
in their organizations.

While employees rightfully benefit from the protective measures offered by the NICN in such
scenarios, labour and employment jurisprudence is not unaware of the employer’s plights.
Employers, in recent times, encounter significantly heightened business risks, ranging from
the impact of the COVID-19 pandemic and technological disruptions to the introduction of
younger generations to the workplace, and the effects of global economic and financial
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recessions. These challenges are well-established and continue to mount. In Nigeria
particularly, non-stop emigration of the working class and young adults greatly multiplies the
business risks of the employers. It is not unreasonable that employers desperately want to
retain their employees and demand loyalty while struggling to stay afloat.

Hence, employers are encouraged to carefully curate policies that protect their interests
without unfair impositions on the employee. Flexi work policies, bonuses and competitive
benefits, loan policies and recovery mechanisms distinct from employment contracts, even
‘reasonable’ restrictive covenants and other employee collaborative policies are examples of
alternatives that can offer employers respite. Withholding an employee’s certificate as a
security for employment or to potentially stop an employee from leaving the employet’s
employment, will never be an option to deal with the current business challenges and will likely
expose the employer to reputational damage and significant financial risks.
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