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EDITOR'S NOTE

Welcome to the 5th edition of the Perchstone and Graeys' Sports Law Bulletin. FIFA Football Agency
Regulations ('FFAR') has been subject to serious litigation from different consortia of Football Agencies
especially in Europe. The crux of the dispute is that the regulations have restricted the earning potential of
agents by only allowing a commission service fee of 3% if a client's annual remuneration is above $200,000.
Thus, the maximum an agent could possibly earn in any deal under the new regulations is 10% of the
individual's remuneration (if under $200,000) or 6% (if over $200,000) if they act on behalf of the client and
the engaging club. The implication of the new regulations is that, realistically speaking, this is never
guaranteed and often agents will only be able to earn a smaller, restricted service fee from a single party.
This provision and a few other provisions in the FFAR have resulted in court decisions potentially putting a
death knell on the regulations. The various claimants in the decided and pending cases argue that it
damages competition and the well-being of the industry.

The CJEU ruling in the Walrave case established that EU law applies to sports in so far as their practice
constitutes an economic activity within the EU within the meaning of the provisions of the Treaty on the
Functioning of the European Union (TFEU). Relatedly, the EU Courts have also established that the practice
of sportis subject tocommunity law in so far as it constitutes an economic activity.

This edition of our newsletter looks at the legal ramifications of these court decisions and the competition
law implications for the Nigerian football industry. In this edition, we also have contributions from the
editorial team on the latest FIFA Commentary on the Regulations and Status of Players and the
expectations from football clubs and players.
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FIFA'S LATEST COMMENTARY ON ITS REGULATIONS

ON THE STATUS AND TRANSFER OF PLAYERS: AN EXECUTIVE SUMMARY.

In keeping with its commitment to release a commentary on her Regulation on the Status and Transfer of
Players (RSTP) bi-annually, the Fédération Internationale de Football Association (FIFA) issued a
commentary on the RSTP on November 28, 2023. This release follows the previous edition of the
commentary, which was issued on November10,2021.

These bi-annual commentaries, including the instant one, do not represent a formal position of the FIFA
Football Tribunal on the FIFA Regulations on the Status and Transfer of Players (the regulations) concerning
specific matters or future cases. Nevertheless, they serve as a fundamental resource for the FIFA Football
Tribunal, its primary stakeholders, and the Court of Arbitration for Sports (CAS) to enhance their
comprehension of the Regulations' application, particularly as the regulations have grown in technical and
material complexity in recent years.

Drawing upon our expertise, we have endeavored in this concise piece to offer a succinct executive
summary of FIFA's current commentary on the regulations with the aim to facilitate a clear understanding of
the content.

Scope and Purpose of the Regulations. in handling domestic matters, it also holds a
responsibility to ensure a certain consistency in

Team composition is crucial for success and domestic rules among all 211-member
competitive balance in football, a sport where teams associations. This uniformity is crucial to establish
vie against each other. As such, the rules governing fairness in the game and uphold the integrity of

player status, transfers between teams, and the overall matches. To achieve this, fundamental and
regulatory framework for the international transfer specific issues such as transfer of players, need
system are integral to the essence of football. global regulation, so as to protect players, clubs,

Therefore, the RSTP regulations play a critical role in and the integrity of association football itself.
ensuring the effective functioning of football's However, there are two exceptions to this
international transfer system. approach: the protection of minors and the

determination of training compensation
It's important to note that while FIFA respects the entitlement and calculation.
independence of its member associations

Perchstone & Graeys LP Publication | JAN 2024



SPORT LAW

The RSTP Regulations outline a three-tier structure
for the organized football regulatory framework
globally: the "international tier" concerning
international transfers, the "prescribed national
tier," and the "flexible national tier." Additionally,
there's an unofficial fourth tier acknowledged in
practice but not explicitly stated in the Regulations,
as it operates under the parties' discretion and
authority.

By the commentary, FIFA makes it clear that the
Regulations cover various aspects, including
recognized player categories, conditions for
participation in organized football, player-club
relationships, and the criteria for transfers between
clubs. They also address eligibility requirements for
playing with a new club. Furthermore, the
Regulations govern the interaction between
member associations and clubs in both club and
international football, regulating the release of
players to national teams. Also, to enhance legal
certainty in employment relationships, the
Regulations, as of January 1, 2021, introduced
provisions for coaches and their associations or
professional clubs. Additionally, temporary
employment and registration rules were included
to the regulations in 2022 to address issues arising
from the War in Ukraine.

Status of Players:

Amateur & Professional Players

The Regulation acknowledges solely two player
categories: Professional and Amateur, without any
intermediary classification. To be considered a
Professional Footballer, a player must have a
written contract with their club and receive
compensation exceeding the expenses they incur
in providing their football services. Failure to meet
either criterion places a player in the Amateur
category.

To preserve the integrity of competitions that are
exclusively for amateurs or have a limited mix of
amateur and professional participants, the
regulation enforces a 30-day waiting period before
a professional player can transition back to amateur
status. This measure prevents potential abuse by
individuals attempting to exploit the less stringent
registration process and rules for amateur players.
The waiting period acts as a safeguard against
players seeking to regain amateur statusin hopes of
gaining greater flexibility in terminating contracts
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unilaterally and evading provisions related to
contractual stability.

It is noteworthy that by the Regulations, both
professionals ending their careers at the contract's
expiration and amateurs discontinuing their
activity will stay registered with their last club's
association for 30 months. This implies that a
decision to retire becomes permanent after this
period. During these 30 months, the player remains
technically involved in organized football, abiding
by the regulatory framework of the member
association affiliated with their last club. This
duration also affects the obligation to pay training
compensation, preventing a potential new club
from avoiding this requirement by de-registering
and re-registering a player immediately. The 30-
month period commences on the day the player
makes their final appearance for their club in an
official match as defined by the Regulations.

Registration of Players

To participate in organized football for a specific
club, a player must not only be registered with the
affiliated member association but also undergo
electronic registration, with identification through
a FIFA ID. This electronic system ensures accurate
data collection, forming a responsible foundation
forrule implementation.

Upon registration with a club, a player commits to
adhering to the rules of organized football,
including FIFA Statutes, regulations, and those of
the confederations and member associations.
Regardless of age level, a player can only be
registered with one club at a time, precluding
separate registration with both a "junior" and a
"senior" club. While players can be registered for up
to three clubs in a season, they are allowed to
participate in official matches for just two clubsin a
season, excluding technical registrations.

Transfers, whether permanent or on loan, must
exclusively occur for genuine sporting reasons.
Prohibited are any deceptive or dishonest transfers,
including those conducted with the intent to
defraud or evade football rules and national laws.
CAS has recently emphasized that a bridge transfer
is typically identified by lacking an apparent
sporting rationale, with non-sporting motives
behind the move. The primary purposes of bridge
transfers often involve tax avoidance, evasion of
training compensation payment, or transferring a
playerto a bridge club for the club owner's benefit.
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Clubs are mandated to adhere to registration
periods, and court decisions confirm that these
provisions don't impinge on players' freedom of
movement. However, there are exceptions, such as
unilateral termination by a player, professionals
with expired contracts post-registration periods,
temporary replacement of a female player,
including those on maternity leave.

For player registration, essential documents like
passports, International Transfer Certificates, and
player contracts are submitted to FIFA.

Concerning loan transfers, starting July 1, 2024,
clubs will face limitations, allowing a maximum of
six professionalsloaned in and out at any given time
during a season. There's flexibility for loan
extensions, subject to player approval, without a set
limit on the number of extensions.

Maintenance of Contractual Stability

Between Professionals and Clubs.

The principle of contractual stability between
professional players and clubs stands as a
foundational element of the Regulations and a
primary objective of the football transfer system.
When FIFA introduced the new regulatory
framework for the international football transfer
system in 2001, it was acknowledged that stability in
employment relationships between football players
and their clubs holds greater significance in
professional football compared to other industries.
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This recognition stemmmed from the understanding
that football clubs depend on stable contractual
relationships to plan their squads effectively over
time. Consequently, contractual stability became a
cornerstone of the transfer system since its
inception in 2001 and remains a vital aspect
outlined in the current Regulations. As a result,
football players and clubs are obligated to enter
fixed-term contracts, a departure from many other
employment relationships, as these contracts
cannot be unilaterally terminated, for example, by
merely adhering to an applicable notice period.

However, the regulations go beyond the
established principles of contract and employment
law to outline additional principles that form the
regulatory framework ensuring contractual
stability between professional players and clubs.
These principles encompass: the requirement to
respect contracts ("pacta sunt servanda"); the
ability to terminate a contract prematurely with just
cause without incurring penalties; the obligation to
provide compensation when a contract is
terminated without just cause; the option to
terminate a contract if a player has a "sporting just
cause"; the prohibition of unilateral termination
during the season; the joint and several liability of
the player and their new club for compensation
owed to the former club; the possibility of imposing
sporting sanctions for unjustified contract
termination; and the potential imposition of
sporting sanctions on a club if it induces a player to
terminate a contract without just cause.

It's important to highlight that, for a professional
player to invoke sporting just cause for the
premature termination of their contract, two
essential conditions must be met. Firstly, the player
must be deemed an "established professional."
Secondly, their participation in official matches for
their club during the season must be fewer than ten
percent.

Third Party Influence and Ownership
of Players' Economic Rights

This regulation explicitly prohibits clubs from
engaging in contracts that grant the opposing
club(s) or any third party the power to influence
their independence, policies, or control over
employment and transfer-related matters.
Essentially, it prevents third parties from controlling
aclub'sdecisions.
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The concept of influence, as per the regulation,
prohibits external entities and clubs from exerting
undue control over a club's affairs. Upholding a
club's independence means that any agreements
limiting its autonomy in transfer, employment,
policy, or sporting decisions are considered invalid.
Notable decisions emphasize that the potential for
such influence, even if not realized, constitutes a
violation. Article 18 specifically bars clubs and
players from participating in contracts involving
third-party investment in a player's economic
rights, which concern the financial aspects of a
player's transfer.

The determination of clauses constituting a
violation of this regulation falls under the purview of
the FIFA Disciplinary Committee, which assesses
each case individually, considering all specific
circumstances. While certain clauses like sell-on
fees, performance-related bonuses, matching right
options, buy-back options, automatic conversion of
a loan agreement into a permanent transfer, and
automatic payment of a fee upon contract renewal
are generally unlikely to breach the regulation,
there are circumstances where they might. To
ensure compliance with this obligation, engaging
an expert is crucial for meticulous preparation of
transfer contracts.

Special Provisions Relating

to Female Players

This section of the regulation extends the special
provisions outlined in Article 18. The primary
objective of this chapter is to safeguard female
player's right to work and facilitate their 'return to
work.' If a club unilaterally terminates a player's
contract during pregnancy, it is considered
termination without just cause. The player is
entitled to full remuneration until the
commencement of maternity leave, after which she
receives ¥ of her salary. Clubs are prohibited from
compelling a player to take specific days off during
her maternity leave and are obliged to provide a
conducive environment for breastfeeding.

There is a presumption, unless proven otherwise,
that termination during maternity leave or
pregnancy isrelated to the pregnancy.
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International Transfer Involving Minors
|

One of the fundamental purposes driving the
establishment of the RSTP is to ensure robust
provisions safeguarding minors in the transfer
system, shielding them from exploitation and
mistreatment. The rule stipulates that players can
only be transferred once they reach the age of 18,
with five exceptions:

a. The player's parentsrelocated to the country of
the new club for non-football-related reasons.

b. The playerisaged between16and18,and the
transfer occurs within the territory of the
European Union (EU) or European Economic Area
(EEA), or between two associations within the
same country.

c.The player resides within 50km of a national
border,and the desired club for registrationis also

within 50km of that border.

d.The player istemporarily allowed to stay inthe

country of arrival or is recognized as vulnerable by
the competent state authorities, fleeing their
country of origin for humanitarian reasons,
without their parents.

e.The player, as a student, moves without parents to

another country temporarily foracademic reasons
as part of an exchange program.

Despite the European Union's emphasis on
freedom of movement, it takes a cautious stance in
safeguarding minors from the inherent social risks
associated with international player transfers. FIFA
encourages a more lenient approach in this regard,
prioritizing the maintenance of existing rules for the
sake of legal certainty and the protection of the
most vulnerable participants. When registering a
minor through the FIFA Transfer Matching System,
the burden of proof lies with the party applying to
demonstrate compliance with all conditions. CAS
has established that an exception may be granted
only if the conditions are proven to the satisfaction
ofthe FIFA Player Status Chamber.

The FIFA Disciplinary Committee enforces
sanctions for infractions such as registering minors
without requesting an International Transfer
Certificate, requesting and issuing an International
Transfer Certificate without the prior approval of
the FIFA Player Status Chamber, and registering a
foreign minor for the first time without the
necessary prior approval. In cases where clubs
register minors without meeting legal
requirements, registration bans are commonly
deemed appropriate sanctions.
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Clubs are mandated to report all minor players
enrolled in their respective member associationsin
the academy's operating territory. Private
academies not affiliated with member associations
exist beyond the scope of organized football and fall
outside FIFA's regulatory capacity. Consequently,
this situation opens avenues for evading
regulations regarding the transfer of minors. To
address this loophole, member associations and
clubs are tasked with maintaining records of minors
within their territory and reporting any misconduct
by private academies.

Solidarity Mechanism.
.

Training Compensation and

Training compensation is a mechanism developed
to reward clubs that invest in players upon
attainment of professional status. This is not
applicable to women's football as the DRC noted
that such award could possibly hinder the further
development of women's football. Training
compensation shall be payable up to the age of 23
for training incurred up to the age of 21 save for
exceptions like a player being transferred to a
category 4 Club. It is noteworthy that the obligation
to pay compensation is without prejudice to any
obligation to pay compensation for breach of
contract. The deadline for payment of training
compensation is 30 days following registration. The
principle of “first registration breaks the chain”
generates when an amateur player is transferred
nationally and acquires professional status, the

Vol 2 No 2

subsequent international transfer prior to their 23rd
birthday will only qualify the last club prior to the
international transfer to a training compensation.
Any compensation arising from national transfer is
considered to have been dealt with by the member
associations concerned. In order to determine
compensation structure, member associations
divide their affiliates into four categories
depending on the level of training afforded to the
playersintheirteams.

A solidarity mechanism is based on the notion of
solidarity in football. Whilst training compensation
is to reimburse clubs for their investments made,
solidarity mechanism is 'designed to strengthen
the sense of solidarity within the football
community.! Secondly, solidarity compensation is
not limited to an age limit and solidarity mechanism
only applies if a professional player moves before
their contract expires. CAS' most recent position is
that the buy-out clauses trigger a solidarity
contribution payment.

Jurisdiction

Article 22 of the Regulations introduces FIFA's
dispute resolution system, which includes the FIFA
Football Tribunal. This tribunal consists of the FIFA
Dispute Resolution Chamber, the FIFA Players'
Status Chamber, and the FIFA Agents Chamber,
serving as the decision-making body for disputes in
alignment with FIFA's regulations.

Notably, FIFA's jurisdiction only extends to disputes
with an international dimension. CAS has held that
international dimension relates to the nationality of
the parties and not the dispute. In aspects of dual
nationality, the courts will determine the nationality
mentioned inthe employment contract.

FIFA statutes prohibit instituting an action before
an ordinary court for football related matters. This
prohibition does not cover all cases as employment
related cases may be brought before civil courts. In
a DRC decision, a contract with a jurisdiction clause
in favour of civil courts was heard and the panel
confirmed that it can adjudicate with the consent of
the respondent. Parties can also opt out of FIFA's
jurisdiction and have their disputes settled directly
by CAS. FIFA is competent to hear disputes on the
maintenance of contractual stability, employment
related disputes with an international dimension,
disputes related to training compensation and
solidarity mechanism, matters bordering on
Electronic Player Passport review.
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All claims must be lodged within two years from the
occurrence of event giving rise to the dispute. In
matters of recovering monies due, the limitation is
applied to individual payments and when they
became due and not the contractual relationship.
FIFA is bound by certain elements like the doctrine
of res judicata, Lis pendens, and doctrine of
preclusion from filing multiple claims for different
amounts which could have fallen under the same
proceeding.

Final Provisions

Transitional provisions are necessary to track the
application of these Regulations so frequently
published. The general principle of application is
that the current Regulation will apply to all cases
submitted after the publication of the Regulation.
The applicable Regulation will be that which is in
force as of the date of referral to FIFA.

Matters not covered by these regulations and cases
of force majeure will be resolved by the FIFA
Council, and its decisions are deemed final. This
provision anticipates situations such as the Covid-19
pandemic, extending FIFA's jurisdiction to address
issues not explicitly covered.

In cases of discrepancies among the English,
French, or Spanish versions of the regulations, the
English version is considered authoritative.
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Conclusion

The 2023 edition of FIFA's commentary, as afore-
summarized, offers valuable insights into the
Regulation on the Status and Transfer of Players
(RSTP), which received approval from the Bureau of
the FIFA Council on May 21, 2023. Its illumination of
the essential provisions of the regulations holds
significant importance for all players and
stakeholders seeking to understand and appreciate
these key aspects. As we anticipate FIFA's
forthcoming commentary on this matter in 2025, it
is crucial to acknowledge the industry exhibited in
releasing this 2023 edition.
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DISCORDANT JUDICIAL TUNES: COMPETITION LAW
CONSIDERATIONS AND THE RAMIFICATIONS OF THE IMPLEMENTATION

OF THE NEW FIFA FOOTBALL AGENTS’' REGULATIONS IN NIGERIA

On November 30,2023, a group of football agents in the UK claimed a major legal victory in their fight against
the new FIFA regulations designed to control the industry. The case was brought by the agencies of CAA
Base, Wasserman, Stellar and ARETE and was one of several cases being pursued across Europe seeking to
stop the implementation of the new Regulations. This represents one of the many legal hurdles faced by
FIFA since it announced the implementation of the FIFA Football Agent Regulations (FFAR) on October 1,
2023.0n arelated note, FIFA and the KNVB (Dutch football board) have been summoned to the Dutch Courts
to beginthe firstlegal proceedings disputing the new regulations. Furthermore, following a German Agency
suing the DFB (German football board) the national court has escalated this to a higher European court who
will take the case further before reaching a conclusion as to whether or not the new FIFA agents' regulations
are compatible with wider international laws. An FA Rule K arbitration delivered its award and has deemed
the FFAR to be incompatible with British competition law, leaving the FA unable to implement the new rules
in their current state. The FA had been expected to introduce a domestic version of FFAR (known as NFAR) at
the end of October. That decision was delayed pending the outcome of the arbitration. With this award, the
FA will have to assess how far the tribunal's assessment affects its ability to proceed with NFAR. Agents in
Germany and Spain have succeeded securing interim injunctive orders in their attempts to block the FFAR
capinthose countries.

Whilst the author is not privy to the full text of the award at this time since the award is yet to get into the
public domain, this article highlights the pitfalls in the implementation of the Regulations in the light of its
conflict with some national and international laws.

However, sometime in October 2022, the Professional Football Agents Association (“PROFAA") proposed to
FIFA that the FFAR be assessed by the Court of Arbitration for Sport (CAS) in ordinary proceedings with a
view to achieving legal clarity prior to the enforcement of the FFAR. Consequently, and by the agreement of
the PROFFA and FIFA, the PROFFA as the claimant submitted to CAS to review the validity of the FFAR under
the FIFA Statutes and regulations, Swiss law and EU law and if the panel deems appropriate, other laws. By
its arbitration award delivered on Monday, July 24, 2023, CAS dismissed the claims of PROFAA in their

entirety and affirmed the validity of the FFAR.
Crux of the issue before CAS

As stated above, the dispute before CAS revolved
around the validity and proportionality of the
FFAR under the FIFA Statutes and Regulations,
Swiss law, EU law, Italian law, French law and
American law.

PROFAA, as claimants, argued that Article 15
FFAR (capping agent's fees), in particular,
violates several national and regional laws,
discriminates against certain football agents, and
has the possibility of creating unhealthy
competition in football agency and thus urged
the CAS to declare that Articles 5,12,14,15,16
infringe established legislations, and that FFAR
as a whole is incompatible with national
regulations as in the case of Italian, French and
USA-Canadalegal systems among others.
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In a nutshell, the crux of the dispute is that the
regulations have restricted the earning potential of
agents by only allowing a commission service fee of
3% if a client's annual remuneration is above
$200,000. The maximum an agent could possibly
earn in any deal under the new regulations is 10% of
the individual's remuneration (if under $200,000) or
6% (if over $200,000) if they act on behalf of the
client and the engaging club. The implication of the
new regulations is that, realistically speaking, this is
never guaranteed and often agents will only be able
to earn asmaller, restricted service fee from asingle
party. It is also very common in football that agents
will split commissions between two or three agents
when trying to find the best deal for clients. This will
mean individual agents will receive a maximum of
1% or 1.5% in these deals, which is not financially
viable. This appears to be the pith of the present
dispute. The various claimants in the decided and
pending cases argue that it damages competition
and the well-being of the industry.

The CJEU ruling in the Walrave case established
that EU law applies to sports in so far as their
practice constitutes an economic activity within the
EU within the meaning of the provisions of the
Treaty on the Functioning of the European Union
(TFEU). Relatedly, the EU Courts have also
established that the practice of sport is subject to
community law in so far as it constitutes an
economic activity.

The legal issues with the new FIFA regulations are
rooted in European Competition Law as well as any
other kindred national Competition legislation. This
concerns preventing a body being able to develop a
'monopoly' over an industry and acting against the
interests of the public. For the FIFA agent
regulations, the agents have argued that FIFA has
breached European Competition Law and that it is
facilitating an anti-competitive industry. The cap on
agents' commission appears to be the biggest bone
of contention and represents a contradiction of
European Competition Law as it prevents agents
conducting their business competitively against
other agents. Furthermore, it has also been argued
that FFAR amounts to an illegal restriction of trade
and limitsthe earning potential of agents.

Another major point of legal discussion is around
what is known as an “Abuse of Dominance”. To
break this down, firstly we must acknowledge that
FIFA possesses a position of power, or 'dominance/,
over the football industry. Whilst the laws of football
are produced by IFAB. FIFA is the governing body
that makes, amends and removes rules and
regulations within the sport and across the world,
their regulations are implemented on a national
level.
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Therefore, FIFA satisfies the first criterion of
dominance, that there isa dominant organizationin
theindustry.

The rules of the game by which football clubs agree
to compete with one another also represent
agreements of undertakings or associations of
undertakings which fall within the scope of
competition law. They are therefore capable of
being caught by the relevant provisions of
competition law unless they are 'pure’ rules of the
game or unless they do not restrict competition
appreciably.

Competition law
concerns regarding
the introduction of
'salary caps' to agents'
Tees

The direct interest of sport teams, clubs and
athletes in the economic viability of their sporting
competitors, at its most powerful, has led
organizers of some sports to impose direct
constraints on the amount that teams can spend on
players. Relatedly, the FFAR seeks to 'cap' the fees
that football agents can receive for transactions
successfully negotiated and entered into with their
clients. The actual and potential vulnerability of
'salary caps' to competition law challenges has
been a subject of vigorous debate. A commission
cap risks being characterized as horizontal
agreement between competitors which restricts
the amount of money they can earn. It can also be
argued that trade is affected in that the commission
cap controls how players and clubs allocate their
resources between agents' remuneration and other
economic activities. The markets which would be
relevant for these purposes include the markets for
agents' services. The cumulative effect of the
Mecca-Medina and ENIC v UEFA decisions is to the
effect that any rule such as a salary or commission
cap which has as its objects a restriction on
commercial freedom designed to ensure the long-
term survival of the sport may escape the
competition law principles if it satisfies the
following criteria:

i. Itisinherentinthe pursuit of the very
existence of credible competition.

ii. Itsabsence would, inthe long term, render
any competition impossible. And

iii. Itis proportionate.
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Suffice to say that FIFA has the evidential burden of
satisfying these criteria in all the pending cases and
potential cases on this matter.

COMPETITION LAW

Nigeria passed the Federal Competition and
Consumer Protection Act in January 2019. The Act
aims at promoting a competitive market and
protecting consumer rightsin Nigeria.

The Act prohibits unfair business practices or abuse
of dominant market position by any company, as
well as an agreement to restrain competition such
as agreements for price-fixing, price rigging,
collusive tendering, etc. Chapter VIII of the Act,
specifically, “Section 59, prohibits the creation of
Restrictive Agreements i.e. agreements whose
purpose is to restrict, prevent or distort
competition”. Section 59(2) (b) & (c) are very
instructive. They frown at the “division of any
market to allocate goods, services or customers”
and “limiting or controlling the production of
goods, services, and markets”. Besides, Section 70
of the Act prohibits the abuse of a dominant market
position by any undertaking. According to the Act,
“a dominant market position exists where an
undertaking enjoys a position of economic strength
which enables it to prevent competition”. “For the
purpose of assessing market power, regard shall be
had to a number of factors whichinclude”

i. the financial power of the undertaking;

ii. it's or their accessto supplies or markets;
and

iii. structural orlegal barriersto entry into the
market among others.
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THE NIGERIAN

As we have already seen, agreements containing
restrictive provisions are per se contraventions of
the FCCPA and are void and unenforceable.
Consequently, an arrangement or understanding
which has the purpose of preventing, restricting, or
limiting the supply or acquisition of goods or
services (in this case, agency services) by persons in
competition with other football agents in the world
shall be void ab initio. Questions however remain on
the true nature of the relationship between the
Nigeria Football Federation as a member
association of FIFA expected to implement the
FFAR and Nigerian Football agents. One
indubitable fact is that, like their counterparts in
other parts of the world, they remain in competition
to provide agency services to football clubs and
football players.

The common law principle of restraint of trade and
the FFAR

A review of the case law principles emanating from
the application of the common law doctrine of
restraint of trade in a sporting context shows that
most of the cases involve challenges to the
enforceability of the rules of sports governing
bodies which restricts participants' ability to earn a
living from the sport or an attempt to regulate their
earning capacity. Unsurprisingly, this case is no
different from the other cases where similar issues
were raised. In Watson v Prager, the court held that
although it would not normally intervene in matters
relating to the terms of a commercial contract of
service freely entered into by the parties, the terms
of the boxer-manager agreement as prescribed by
the British Boxing Board of Control as a sport
governing body was not a normal commercial
contract and public policy required judicial
supervision to ensure the restrictions imposed were
reasonable and not in due restraint of trade. This
decision resonates with the principle in Mecca-
Medina to the effect that “the mere factthataruleis
purely sporting in nature does not have the effect of
removing it from the scope of the treaty (TFEU) the
person engaging in the activity governed by that
rule or the body which it laid down”.

The judgments on the Walrave and Dona cases are
of a general relevance in the field of professional
sport. Most importantly, the ECJ has clearly
established that sportissubjectto EU lawin sofaras
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it constitutes an economic activity within the
meaning of the Treaty. At the same time the Court
has pointed out, that Community Law does not
apply to issues that are of purely sporting interest.
FIFA issued a circular on December 30, 2023
temporarily suspending some of the contentious
provisions of the FFAR in line with the subsisting
injunctive orders from the courts. One thingis clear,
FIFA needs to urgently review the implementation
of the FFAR across board with either a wholesale
revision of some of the controversial provisions, or
abandonthe Regulationinits entirety.

https://erkutsogut.com/blog/2023/03/20/the-legal-
case-against-the-new-fifa-football-agent-
regulations-and-what-happens-next/

Case 36/74 Walrave v Koch (1974) ECR 1405, para 4

The Section prohibits agreements by undertakings
or a decision of Association of undertakings in any
market whose actual or likely effect is to prevent,
reduce or distort competition.

See Section 59 (2) (b) of the FCCPA 2019
See Section 59 (2) (c ) of the FCCPA 2019
Section 70(2)

Section 70 (3)

Gaetano Dona v. Mario Mantero, (1976) ECR-11333
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